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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR:  
 

CASE NO. PFA/WE/1/98 
 
In the matter between: 
 
R                                                                        (the complainant) 
 
and 
 
Woolworths (Pty) Ltd                                                               (the first respondent) 
 
and 
 
Wooltru Group Retirement Fund                                           (the second respondent) 
 
___________________________________________________________________  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT OF 1956 

____________________________________________________________________ 

 

Introduction 

 

1. On the 15
th
 January 1998 the complainant lodged a written complaint with the 

Pension Funds Adjudicator in terms of section 30A of the Pension Funds Act of 

1956.  This provision grants members, beneficiaries employers, boards, board 

members and other interested parties the right to lodge a written complaint  

against a pension fund or a participating employer with the Pension Funds 

Adjudicator. The complaint must relate to the administration of the fund, the 

investment of its funds or the interpretation and application of its rules and allege 

maladministration, ultra vires, a dispute of law and/or fact or a dereliction of 

employer duties in terms of the rules - see the definition of a complaint in section 

1 of the Act.  

 

2. The complaint in this matter relates to the interpretation and the application of 

section 37D of the Act and the pension fund rules of the second respondent and 

alleges that a dispute of law exists between the complainant and the first and 



 
 

 

2

second respondents.  Additionally, it is alleged that the first respondent who 

participates in the second respondent has not fulfilled its duties in terms of the 

rules of the fund, by refusing to authorise withdrawal and/or transfer of the 

complainant’s benefits from the fund. 

 

3. It is common cause between the parties that the complainant has complied with 

the provisions of section 30A(2) requiring the complaint first to be lodged with the 

fund or employer and entitling the latter to 30 days to respond. Hence, I have 

jurisdiction to determine this matter. 

 

 

Survey of the Evidence and Argument 

 

4. The complainant commenced employment with the first respondent in a 

company secretarial function on the 7
th
 November 1994.    

 

5. On the 15
th
 November 1994, shortly after he commenced employment with the 

first respondent, the complainant made application to the Human Resource 

Administration of the first respondent requesting a housing loan in the amount of 

R37 500.00.  In terms of the application he undertook to repay the capital, plus 

interest, and authorised the first respondent to deduct the payments monthly 

from his salary.  The application form includes the following terms: 

 

“I understand that upon the termination of my employment:- 

 

any money owing to me by the company will be off-set against the outstanding balance of 

the loan; 

interest at the rate charged by the South African Permanent Building Society will accrue 

from the date of termination until the date of full payment; 

the full balance outstanding must be repaid within 90 days of termination; 

any money owing to me by the Wooltru Group Pension Fund may be off-set against the 

outstanding balance of the loan.” 
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6. Shortly thereafter an amount of R37 500.00 was paid to the complainant’s bank 

in reduction of a loan made to him by the bank and secured by a mortgage bond 

in favour of the bank.  The reason the complainant opted for the loan is that it 

was made at a more favourable rate of interest than the bank loan secured by 

the mortgage bond.  The loan by the first respondent to the complainant was not 

secured by a mortgage bond or any other real security. 

 

7. On the 18
th
 March 1997, as a result of a restructuring within the company, the 

complainant was dismissed for operational reasons. The complainant 

subsequently contested his dismissal and the matter was referred to the 

Commission for Conciliation, Mediation and Arbitration to determine whether 

there had been an unfair dismissal.  The dismissal dispute was settled at the 

Commission for Conciliation, Mediation and Arbitration by a written agreement 

concluded on the 17
th
 April 1997.  The settlement agreement makes no express 

or implied reference to the complainant’s entitlement to pension benefits. 

 

8. Subsequent to dismissal, and after the settlement of the matter at the 

Commission for Conciliation, Mediation and Arbitration, the complainant took 

steps to have his pension benefits released to him. He was advised 

telephonically by Mr van Buuren, the Employee Relations Manager of the first 

respondent, on the 11
th
 July 1997 that his pension benefits were to be withheld 

until such time as he redeemed the capital and interest owing on the loan made 

to him in December 1994.   

 

9. On 30
th
 July 1997, the complainant addressed a letter to the trustees of the 

second respondent alleging that a refusal to transfer/pay out his pension benefits 

was illegal. On 8
th
 August 1997, Mr van Buuren, addressed a letter to the 

complainant advising him that the loan was made against security by the funds 

held to his credit in the retirement fund and drew his attention to the terms of the 

housing loan in which he had acknowledged that any money owing to him by the 

second respondent could be off-set against the outstanding balance of the loan. 

 To date the complainant has not redeemed the outstanding capital and interest 
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on the loan, amounting to approximately R37 000.  

 

10. After further correspondence, attempts to evoke the jurisdiction of the 

Commission for Conciliation, Mediation and Arbitration and a number of 

telephonic discussions, the matter was referred to the Pension Funds 

Adjudicator on the 15
th
 January 1998.   

 

11. The complaint sets out the complainant’s allegations and submissions and 

includes copies of the correspondence. The first respondent replied to the 

complainant’s complaint on the 12
th
 February 1998 by way of detailed written 

submissions and attached copies of all correspondence in the matter.  

 

12. An informal hearing was held at the office of the Pension Funds Adjudicator on 

20
th
 February 1998 for the purposes of oral argument.   

 

13. The facts of the matter are not in dispute.  The issue requiring determination is 

whether the second respondent is entitled to set-off the complainant’s pension 

benefits against the loan owing to the first respondent.   

 

14. The complainant argues that Section 37D of the Pension Funds Act of 1956 

prohibits such a set-off.  The first respondent argues that the contract of loan 

read with the rules of the pension fund and Section 37D permit the second 

respondent to set-off the loan.   

 

15. The complainant seeks a declaratory order as to the rights of the parties in this 

regard. 

 

Analysis of Evidence and Argument 

 

16. As stated above, the facts in this matter are essentially not in dispute.  Earlier in 

the proceedings, the complainant seemed to suggest that the first respondent 

had agreed to pay out the full amount of the pension benefits as part of the 
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settlement agreement reached at the CCMA on the 17
th
 April 1997.  However, at 

the hearing on 20
th
 February 1998, he chose not to proceed with this argument 

and instead relied exclusively on the provisions of the Pension Funds Act. 

 

 

17. Before turning to deal with the provisions of the legislation, it is necessary to 

have regard to Rule 9.5(1) of the rules of the second respondent.  The rule is 

headed “Employers Lien”.  The relevant portion of the rule reads as follows:- 

 

Any benefit payable in respect of a member or beneficiary in terms of the rules on a 

member’s retirement or termination of membership for whatever reason may be subject 

to deduction by the trustees in respect of the following: 

 

(i)  any housing loan granted to the member by the employer for any purpose 

referred to in Section 19(5)(a) of the Act; 

(ii)  any amount for which the Fund or the employer is liable under a guarantee 

furnished in respect of any loan granted by some other person or body to the 

member for any purpose referred to in Section 19(5)(a) of the Act; 

 

18. Section 37D of the Pension Funds Act of 1956, insofar as it is relevant provides 

as follows: 

 

A registered fund may - 

 

(a)    deduct any amount due to the fund in respect of - 

a loan granted to a member in terms of Section 19(5)(a); or 

any amount for which the fund is liable under a guarantee furnished in respect of a loan 

by some other person to a member for any purpose referred to in Section 19(5)(a). 

 

from the benefit to which the member or a beneficiary is entitled in terms of the rules of 

the fund, to an amount not exceeding the amount which in terms of the Income Tax Act, 

1962 (Act No. 58 of 1962), may be taken by a member or beneficiary as a lump sum 

benefit as defined in the Second Schedule to that Act; 

 

(b) deduct any amount due by a member to his employer on the date of his retirement or on 

which he ceases to be a member of the fund, in respect of- 
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(i) (aa) a loan granted by the employer to the member for any purpose referred to in 

Section 19(5)(a); or 

 

(bb) any amount for which the employer is liable under a guarantee furnished in 

respect of a loan by some other person to the member for any purpose referred to 

in Section 19(5)(a), to an amount not exceeding the amount which in terms of the 

Income Tax Act, 1962, may be taken by a member or beneficiary as a lump sum 

benefit as defined in the Second Schedule to that Act. 

 

19. This section in turn has to be read with section 19(5) which reads as follows: 

 

Granting of loans by a registered fund to members by way of investment of its funds

  

 

(a)  A registered fund may, if its rules so permit, grant a loan to a member by way of 

investment of its funds to enable the member: 

 

(i)  to redeem a loan granted to the member by a person other than the 

fund, against security of immovable property which belongs to the 

member or his or her spouse and on which a dwelling has been or will 

be erected which is occupied or, as the case may be, will be occupied 

by the member or a dependant of the member; 

 

(ii)  to purchase a dwelling, or to purchase land and erect a dwelling on it, for 

occupation by the member or a dependant of the member; 

 

(iii)  to make additions or alterations to or to maintain or repair a dwelling 

which belongs to the member or his or her spouse and which is 

occupied or will be occupied by the member or a dependant of the 

member. 

 

(b)  A loan contemplated in paragraph (a) shall not be granted after the 

commencement of the Financial Institutions Amendment Act, 1986; 

 

(i) unless secured by: 
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(aa) a first mortgage on the immovable property in respect of which 

it is granted; or 

 

(bb) a pledge of the benefits to which the member is entitled in 

terms of the rule sof the fund; or 

 

(cc) both such mortgage and such pledge; 

 

(ii)  in respect of immovable property if the member concerned is liable to 

the fund in respect of a loan granted to him in respect of other 

immovable property; 

 

(iii)  at a lower rate of interest that which may from time to time be prescribed 

by regulation; 

 

(iv)  unless the capital sum is redeemable over a period not exceeding 30 

years in equal weekly or monthly instalments, which shall include the 

interest on the capital sum outstanding. 

 

A loan contemplated in paragraph (a) shall not exceed where it is secured in 

accordance with: 

 

paragraph (b) (i) (aa), ninety per cent of the market value of the hypothecated 

property concerned. 

 

20. The gist of the complainant’s argument is that the second respondent is only 

entitled to deduct the outstanding amount of the loan due by him to the first 

respondent on the date of termination of his employment, provided the first and 

second respondent had complied with the provisions of section 19(5) at the time 

the loan was entered into. Accordingly, so he argued, because the first 

respondent had not complied with section 19(5)(b), by failing to secure the loan 

by means of a first mortgage or a pledge or both such mortgage or pledge in 

respect of the immovable property, it was not entitled to deduct the balance 

owing from his pension benefits. 
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21. The first respondent argued that a proper interpretation of section 37D did not 

require it to secure the loan by means of a mortgage or pledge.   

 

22. The decisive provision is section 37D(b)(i)(aa) which provides that a registered 

fund may deduct any amount due by a member to his employer on the date of 

his retirement or on which he ceases to be a member of the fund in respect of a 

loan granted by the employer to the member for any purpose referred to in 

section 19(5)(a). The provision, in my judgement, makes it clear that what is 

regulated here is a loan made by the employer to a member. It does not relate to 

the situation where a registered fund makes a loan to a member. It is thus 

distinguishable from the situation contemplated by section 37D(a)(i). The two 

situations are quite distinct and are governed by different rules.  A loan made by 

a registered fund to a member is made in terms of the provisions of section 19(5) 

of the Act, paragraph (b) of which requires the fund to secure the loan by means 

of real security. That section does not deal with loans made by employers to 

members. 

 

23. Section 19(5) also limits the purposes for which loans can be granted by funds to 

members to loans for housing. The object of the provision is to allow members to 

access their retirement capital for the purposes of acquiring adequate housing 

for themselves and their families. At the same time, section 19(5)(b) ensures that 

such retirement capital is adequately secured by a mortgage or a pledge in order 

to protect  the interests of all the active members and pensioners of the fund. 

 

24. As mentioned, section 19(5) does not govern loans made by employers to 

members. The only provision in the Act regulating loans by employers to 

members is section 37D(b)(i)(aa).  It allows the pension fund to deduct amounts 

due by a member to his/her employer, provided the loan was for one of the 

purposes referred to in section19(5)(a), namely, a housing loan, a loan to 

redeem an existing housing loan , or a loan to make additions and alterations. 

The reference to section 19(5)(a) in section 37D(b)(i)(aa) is not intended to 

incorporate all the requirements of section 19(5). It simply identifies the permitted 
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purposes of the loan made by the employer, in respect of which the pension fund 

is entitled to deduct outstanding amounts from the member’s pension benefit. If 

the loan made by an employer to a member is for one of the prescribed 

purposes and an amount remains outstanding at the termination of employment, 

the pension fund may deduct the outstanding amount from the pension benefits 

on behalf of the employer. 

 

25. The intention of section 37D(b)(i)(aa), therefore, is to enable an employer to 

grant housing loans to employees without the necessity of acquiring real security 

in the form of a mortgage bond or a pledge and to rely instead, within it’s own 

judgement, on the statutory right to set-off the accumulated pension benefit 

against the loan.  The pension fund incurs no risk in the granting of such a loan.  

Only the employer does. As an inducement to the employer, the Act diminishes 

that risk by granting the employer the statutory right of set-off as an exception to 

the prohibitions contained in section 37A which as a general rule disallow the 

reduction of pension benefits in favour of creditors. 

 

26. Had the legislator intended the employer to register a mortgage bond before 

being allowed to invoke the statutory right of set-off, one would logically have 

expected section 37D(b)(i)(aa) to have made some reference to section 19(5)(b). 

 Section 37D(b)(i)(aa) does not require the loan granted by the employer to the 

member to be in accordance with section 19(5).  It simply requires the loan to be 

for one of the purposes mentioned in section 19(5)(a). 

 

27. Thus, Rule 9.,5(1) of the second respondents rules, allowing for outstanding 

housing loans owing to the employer to be deducted from pension benefits,  is 

consistent with section 37D. 

 

28. The loan granted by the first respondent to the complainant in December 1994 

was a loan granted by an employer to a member for the purpose referred to in 

section 19(5)(a)(i), in that it was a loan to redeem a loan granted to the member 

by a bank, against security of immovable property which belonged to the 
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member and on which a dwelling had been erected which is occupied by the 

member.  Accordingly, the second respondent is entitled to deduct any amounts 

due by the complainant to the first respondent on the date on which he ceased 

or ceases to be a member of the fund.   

Costs 

 

The first respondent has requested me to make an order of costs against the 

complainant. The powers granted to me in terms of section 30E permit me to make 

such an order.  However, costs orders in a tribunal such as this should be made 

sparingly. The intention of the legislature in establishing the jurisdiction of the Pension 

Funds Adjudicator was to create an informal, cheap and expeditious means of resolving 

pension disputes. In some instances costs awards may be justified, but care should be 

taken to ensure that the risk of costs does not serve as a disincentive to persons 

seeking justice through appropriate dispute resolution. As a general rule, costs awards 

will only be appropriate where the complaint is frivolous and vexatious, taking account of 

the complainant’s level of education and access to suitable advice. Many issues in 

South African pension law are unresolved and complainants need the opportunity to 

plead their case before this tribunal without apprehension of impoverishment by a costs 

award. 

 

I am satisfied that the issue of interpretation in this case was not a straightforward one 

from the perspective of the complainant. Accordingly, I make no award as to costs. 

 

Determination 

 

In terms of section 30E I am entitled to make an order which any court of law may make 

in determining this dispute.  Accordingly, I hereby make an order declaring that, in terms 

of Rule 9,5(1) of the rules read with section 37D(b)(i)(aa) of the Act, the second 

respondent is entitled to deduct any amounts due by the complainant to the first 

respondent on the date of his retirement, or on which he ceases to be a member of the 

second respondent, whichever is the later, in respect of the loan granted by the first 

respondent to the member in December 1994. However, in order to afford the 
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complainant an opportunity to redeem the loan from other funds, the second respondent 

shall give the complainant 7 days written notice of its intention to deduct the outstanding 

amount from the pension benefit. 

 

 

DATED AT CAPE TOWN 23 FEBRUARY 1998 

 

 

PROFESSOR JOHN MURPHY 

PENSION FUNDS ADJUDICATOR   

 

 


